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In the majority opinion, Justice Kagan explains that the crack/powder-cocaine
disparity is insidious. Once passed, the disparity continues to grow. Even with the
crack-powder ratio lowered in 2010, Congress and the Sentencing Commission
have little-to-no ability to stop the continued growth of the ratio. As a result, our
system today is effectively what Congress made it when it was introduced in the
1980s: a 100:1 crack/powder disparity system. The majority holds that the crack-
powder disparity is cruel and unusual punishment in violation of the Eighth
Amendment. In their view, today, that cruel and unusual punishment is more than
five years behind bars for an offense that carries a statutory maximum of less
than four years. Though that difference sounds minute, it represents a
monumental increase in the harshness of the crack-powder disparity. The
disparity entails a life-sentence of incarceration for someone convicted of a
powder-cocaine offense. In contrast, someone convicted of the same offense for
crack will face a maximum of ten years. The majority rejects the claims of the
Solicitor Generals argument that such a change in the law would be disruptive to
the administration of criminal justice. Instead, the majority views the
crack/powder disparity as so much more monstrous than powder, and so much
more unjust than other sentencing disparities that it requires, in some cases,
defendants who served their full term for crack offenses to be released. To reach
that conclusion, the majority relies on how the law affects the real lives of
Americans.
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